Summary of Biological Resource Regulations

The Ventura County Planning Division, as “lead agency” under CEQA for issuing discretionary land use permits,
uses the relationship of a potential environmental effect from a proposed project to an established regulatory
standard to determine the significance of the potential environmental effect. This Appendix summarizes
important biological resource regulations which are used by the Division’s biologists (consultants and staff) in
making CEQA findings of significance:

Sensitive Status Species Regulations

Nesting Bird Regulations

Plant Community Regulations

Tree Regulations

Waters and Wetlands Regulations

Coastal Habitat Regulations

Wildlife Migration Regulations

Locally Important Species/Communities Regulations

Sensitive Status Species Regulations
Federally Protected Species

Ventura County is home to 29 federally listed endangered and threatened plant and wildlife species. The U.S.
Fish and Wildlife Service (USFWS) regulates the protection of federally listed endangered and threatened plant
and wildlife species.

FE (Federally Endangered): A species that is in danger of extinction throughout all or a significant portion of its
range.

FT (Federally Threatened): A species that is likely to become endangered in the foreseeable future.

FC (Federal Candidate): A species for which USFWS has sufficient information on its biological status and
threats to propose it as endangered or threatened under the Endangered Species Act (ESA), but for which
development of a proposed listing regulation is precluded by other higher priority listing activities.

FSC (Federal Species of Concern): A species under consideration for listing, for which there is insufficient
information to support listing at this time. These species may or may not be listed in the future, and many of
these species were formerly recognized as "Category-2 Candidate” species.

The USFWS requires permits for the “take” of any federally listed endangered or threatened species. “Take” is
defined by the USFWS as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to
attempt to engage in any such conduct; may include significant habitat modification or degradation if it kills or
injures wildlife by significantly impairing essential behavioral patterns including breeding, feeding, or sheltering.”

The Endangered Species Act (ESA) does not provide statutory protection for candidate species or species of
concern, but USFWS encourages conservation efforts to protect these species. USFWS can set up voluntary
Candidate Conservation Agreements and Assurances, which provide non-Federal landowners (public and
private) with the assurance that if they implement various conservation activities to protect a given candidate
species, they will not be subject to additional restrictions if the species becomes listed under the ESA.

State Protected Species

The California Department of Fish and Game (CDFG) regulates the protection of endangered, threatened, and
fully protected species listed under the California Endangered Species Act. Some species may be jointly listed
under the State and Federal Endangered Species Acts.

SE (California Endangered): A native species or subspecies which is in serious danger of becoming extinct
throughout all, or a significant portion, of its range due to one or more causes, including loss of habitat, change
in habitat, overexploitation, predation, competition, or disease.

ST (California Threatened): A native species or subspecies that, although not presently threatened with
extinction, is likely to become an endangered species in the foreseeable future in the absence of the special

Summary of Biological Resource Regulations 1



protection and management efforts required by this chapter. Any animal determined by the commission as "rare
on or before January 1, 1985, is a "threatened species."

SFP (California Fully Protected Species): This designation originated from the State's initial effort in the
1960's to identify and provide additional protection to those animals that were rare or faced possible extinction.
Lists were created for fish, mammals, amphibians, reptiles, and birds. Most fully protected species have also
been listed as threatened or endangered species under the more recent endangered species laws and
regulations.

SR (California Rare): A species, subspecies, or variety of plant is rare under the Native Plant Protection Act
when, although not presently threatened with extinction, it is in such small numbers throughout its range that it
may become endangered if its present environment worsens. Animals are no longer listed as rare; all animals
listed as rare before 1985 have been listed as threatened.

SSC (California Species of Special Concern): Animals that are not listed under the California Endangered
Species Act, but which nonetheless 1) are declining at a rate that could result in listing, or 2) historically
occurred in low numbers and known threats to their persistence currently exist.

The CDFG requires permits for the “take” of any State-listed endangered or threatened species. Section 2080 of
the Fish and Game Code prohibits "take" of any species that the California Fish and Game Commission
determines to be endangered or threatened. “Take” is defined in Section 86 of the Fish and Game Code as
"hunt, pursue, catch, capture, or Kill, or attempt to hunt, pursue, catch, capture, or kill."

The California Native Plant Protection Act protects endangered and rare plants of California. Section 1908,
which regulates plants listed under this act, states: “no person shall import into this state, or take, possess, or
sell within this state, except as incident to the possession or sale of the real property on which the plant is
growing, any native plant, or any part or product thereof, that the commission determines to be an endangered
native plant or rare native plant, except as otherwise provided in this chapter.”

Unlike endangered, threatened, and rare species, for which a take permit may be issued, California Fully
Protected species may not be taken or possessed at any time and no licenses or permits may be issued for their
take except for collecting these species for necessary scientific research and relocation of the bird species for
the protection of livestock.

The California Endangered Species Act does not provide statutory protection for California species of special
concern, but they should be considered during the environmental review process.

California Rare Plant Ranks (RPR)

Plants with 1A, 1B, 2 or 4 should always be addressed in CEQA documents. Plants with a RPR 3 do not need to
be addressed in CEQA documents unless there is sufficient information to demonstrate that a RPR 3 plant
meets the criteria to be listed as a RPR 1, 2, or 4.

RPR 1A: Plants presumed to be extinct because they have not been seen or collected in the wild in California
for many years. This list includes plants that are both presumed extinct in California, as well as those plants
which are presumed extirpated in California. A plant is extinct in California if it no longer occurs in or outside of
California. A plant that is extirpated from California has been eliminated from California, but may still occur
elsewhere in its range.

RPR 1B: Plants that are rare throughout their range with the majority of them endemic to California. Most of the
plants of List 1B have declined significantly over the last century.

RPR 2: Plants that are rare throughout their range in California, but are more common beyond the boundaries of
California. List 2 recognizes the importance of protecting the geographic range of widespread species.

Plants identified as RPR 1A, 1B, and 2 meet the definitions of Sec. 1901, Chapter 10 (Native Plant Protection
Act) or Secs. 2062 and 2067 (California Endangered Species Act) of the California Department of Fish and
Game Code, and are eligible for state listing.

RPR 3: A review list for plants for which there is inadequate information to assign them to one of the other lists
or to reject them.

RPR 4: A watch list for plants that are of limited distribution in California.
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Global and Subnational Rankings

Though not associated directly with legal protections, species have been given a conservation status rank by
NatureServe, an international non-profit conservation organization that is the leading source for information
about rare and endangered species and threatened ecosystems. The Ventura County Planning Division
considers the following ranks as sensitive for the purposes of CEQA impact assessment (G = Global, S =
Subnational or State):

G1 or S1 - Critically Imperiled

G2 or S2 — Imperiled

G3 or S3 - Vulnerable to extirpation or extinction

Locally Important Species

Locally important species’ protections are addressed below under “Locally Important Species/Communities
Regulations.”

For lists of some of the species in Ventura County that are protected by the above regulations, go to
http://www.ventura.org/rma/planning/ceqa/bio_resource review.html.

Migratory Bird Regulations

The Federal Migratory Bird Treaty Act (MBTA) and the California Department of Fish and Game (CDFG) Code
(3503, 3503.5, 3511, 3513 and 3800) protect most native birds. In addition, the federal and state endangered
species acts protect some bird species listed as threatened or endangered. Project-related impacts to birds
protected by these regulations would normally occur during the breeding season, because unlike adult birds,
eggs and chicks are unable to escape impacts.

The MBTA implements various treaties and conventions between the U.S. and Canada, Japan, Mexico, and
Russia for the protection of migratory birds, which occur in two of these countries over the course of one year.
The Act maintains that it is unlawful to pursue, hunt, take, capture or kill; attempt to take, capture or Kkill;
possess, offer to or sell, barter, purchase, deliver or cause to be shipped, exported, imported, transported,
carried or received any migratory bird, part, nest, egg or product, manufactured or not. Bird species protected
under the provisions of the MBTA are identified by the List of Migratory Birds (Title 50 of the Code of Federal
Regulations, Section 10.13 as updated by the 1983 American Ornithologists' Union (AOU) Checklist and
published supplements through 1995 by the USFWS).

CDFG Code 3513 upholds the MBTA by prohibiting any take or possession of birds that are designated by the
MBTA as migratory nongame birds except as allowed by federal rules and regulations promulgated pursuant to
the MBTA. In addition, there are CDFG Codes (3503, 3503.5, 3511, and 3800) which further protect nesting
birds and their parts, including passerine birds, raptors, and state “fully protected” birds.

NOTE: These regulations protect almost all native nesting birds, not just sensitive status birds.

Plant Community Regulations

Plant communities are provided legal protection when they provide habitat for protected species or when the
community is in the coastal zone and qualifies as environmentally sensitive habitat area (ESHA).

Global and Subnational Rankings

Though not associated directly with legal protections, plant communities have been given a conservation status
rank by NatureServe, an international non-profit conservation organization that is the leading source for
information about rare and endangered species and threatened ecosystems. The Ventura County Planning
Division considers the following ranks as sensitive for the purposes of CEQA impact assessment (G = Global, S
= Subnational or State):

G1 or S1 - Critically Imperiled

G2 or S2 - Imperiled

G3 or S3 - Vulnerable to extirpation or extinction

CDFG Rare

Rare natural communities are those communities that are of highly limited distribution. These communities may
or may not contain rare, threatened, or endangered species. Though the Native Plant Protection Act and the
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California Endangered Species Act provide no legal protection to plant communities, CDFG considers plant
communities that are ranked G1-G3 or S1-S3 (as defined above) to be rare or sensitive, and therefore these
plant communities should be addressed during CEQA review.

Environmentally Sensitive Habitat Areas

The Coastal Act specifically calls for protection of “environmentally sensitive habitat areas” or ESHA, which it
defines as: “Any area in which plant or animal life or their habitats are either rare or especially valuable because
of their special nature or role in an ecosystem and which could be easily disturbed or degraded by human
activities and developments” (Section 30107.5).

ESHA has been specifically defined in the Santa Monica Mountains. For ESHA identification in this location, the
Coastal Commission, the agency charged with administering the Coastal Act, has described the habitats that
are considered ESHA. A memo from a Coastal Commission biologist that describes ESHA in the Santa Monica
Mountains can be found at: http://www.ventura.org/rma/planning/cega/bio_resource review.html.

Locally Important Communities

The Ventura County Initial Study Assessment Guidelines defines a locally important community as one that is
considered by qualified biologists to be a quality example characteristic of or unique to the County or region,
with this determination being made on a case-by-case basis. The County has not developed a list of locally
important communities, but has deemed oak woodlands to be a locally important community through the
County’s Oak Woodland Management Plan.

Tree Regulations

Selected trees are protected by the Ventura County Tree Protection Ordinance, found in Section 8107-25 of the
Ventura County Non-Coastal Zoning Ordinance. This ordinance, which applies in the unincorporated areas of
the County outside the coastal zone, regulates—through a tree permit program—the removal, trimming of
branches or roots, or grading or excavating within the root zone of a "protected tree." Individual trees are the
focus of the ordinance, while oak woodlands are additionally protected as “locally important communities.”

The ordinance allows removal of five protected trees (only three of which can be oaks or sycamores; none of
which can be heritage or historical trees) through a ministerial permit process. Removal of more/other than this
may trigger a discretionary tree permit.

If a proposed project cannot avoid impacts to protected trees, mitigation of these impacts (such as replacement
of lost trees) is addressed through the tree permit process—unless the impacts may affect biological
resources beyond the tree itself, such as to sensitive status species that may be using the tree, nesting birds,
the tree’s role as part of a larger habitat, etc. These secondary impacts have not been addressed through the
tree permit program and must be addressed by the biologist in the biological assessment in accordance with the
California Environmental Quality Act (CEQA).

A tree permit does not, however, substitute as mitigation for impacts to oak woodlands. The Public Resources
Code requires that when a county is determining the applicability of CEQA to a project, it must determine
whether that project “may result in a conversion of oak woodlands that will have a significant effect on the
environment.” If such effects (either individual impacts or cumulative) are identified, the law requires that they be
mitigated. Acceptable mitigation measures include, but are not limited to, conservation of other oak woodlands
through the use of conservation easements and planting replacement trees, which must be maintained for
seven years. In addition, only 50% of the mitigation required for significant impacts to oak woodlands may be
fulfilled by replanting oak trees.

The following trees are protected in the specified zones. Girth is measured at 4.5 feet from the midpoint
between the uphill and downhill side of the root crown.
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PROTECTED TREES
Common Name/Botanical Name Girth Standard Applicable Zones
(Genus species) (Circumference)
All Base SRP1
Zones
Alder (Alnus all species) 9.5in. X
Ash (Fraxinus all species) 9.5in. X
Bay (Umbellularia californica) 9.51n. X
Cottonwood (Populus all species) 9.51n. X
Elderberry (Sambucus all species) 9.5in. X
Big Cone Douglas Fir (Pseudotsuga macrocarpa) 9.5in. X
White Fir (Abies concolor) 9.51n. X
Juniper (Juniperus californica) 9.51n. X
Maple (Acer macrophyllum) 9.51n. X
Oak (Single) (Quercus all species) 9.51n. X
Oak (Multi) (Quercus all species) 6.25 in. X
Pine (Pinus all species) 9.51n. X
Sycamore (Platanus all species) 9.51n. X X
Walnut (Juglans all species) 9.51n. X
Historical Tree® (any species) (any size) X X
Heritage Tree4 (any species) 90.0in. X X

X Indicates the zones in which the subject trees are considered protected trees.

1. SRP - Scenic Resource Protection Overlay Zone

2. SHP - Scenic Highway Protection Overlay Zone

3. Any tree or group of trees identified by the County or a city as a landmark, or identified on the Federal or
California Historic Resources Inventory to be of historical or cultural significance, or identified as contributing
to a site or structure of historical or cultural significance.

4. Any species of tree with a single trunk of 90 or more inches in girth or with multiple trunks, two of which
collectively measure 72 inches in girth or more. Species with naturally thin trunks when full grown or naturally
large trunks at an early age, or trees with unnaturally enlarged trunks due to injury or disease must be at
least 60 feet tall or 75 years old.

Waters and Wetlands Regulations

Numerous agencies control what can and cannot be done in or around streams and wetlands. If a project affects
an area where water flows, ponds or is present even part of the year, it is likely to be regulated by one or more
agencies. Many wetland or stream projects will require three main permits or approvals (in addition to CEQA
compliance). These are:

* 404 Permit (U.S. Army Corps of Engineers)

* 401 Certification (California Regional Water Quality Control Board)

» Streambed Alteration Agreement (California Department of Fish and Game)

For a more thorough explanation of wetland permitting, see the Ventura County’s “Wetland Project Permitting
Guide” at http://www.ventura.org/rma/planning/ceqa/bio_resource_review.html.
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404 Permit (U.S. Army Corps of Engineers)

Most projects that involve streams or wetlands will require a 404 Permit from the U.S. Army Corps of Engineers
(USACE). Section 404 of the federal Clean Water Act is the primary federal program regulating activities in
wetlands. The Act regulates areas defined as “waters of the United States.” This includes streams, wetlands in
or next to streams, areas influenced by tides, navigable waters, lakes, reservoirs and other impoundments. For
nontidal waters, USACE jurisdiction extends up to what is referred to as the “ordinary high water mark” as well
as to the landward limits of adjacent Corps-defined wetlands, if present. The ordinary high water mark is an
identifiable natural line visible on the bank of a stream or water body that shows the upper limit of typical stream
flow or water level. The mark is made from the action of water on the streambank over the course of years.

Permit Triggers: A USACE 404 Permit is triggered by moving (discharging) or placing materials—such as dirt,
rock, geotextiles, concrete or culverts—into or within USACE jurisdictional areas. This type of activity is also
referred to as a “discharge of dredged or fill material.”

401 Certification (Regional Water Quality Control Board)

If your project requires a USACE 404 Permit, then you will also need a Regional Water Quality Control Board
(RWQCB) 401 Certification. The federal Clean Water Act, in Section 401, specifies that states must certify that
any activity subject to a permit issued by a federal agency, such as the USACE, meets all state water quality
standards. In California, the state and regional water boards are responsible for certification of activities subject
to USACE Section 404 Permits.

Permit Trigger: A RWQCB 401 Certification is triggered whenever a USACE 404 Permit is required, or
whenever an activity could cause a discharge of dredged or fill material into waters of the U.S. or wetlands.

Streambed Alteration Agreement (California Department of Fish and Game)

If your project includes alteration of the bed, banks or channel of a stream, or the adjacent riparian vegetation,
then you may need a Streambed Alteration Agreement from the California Department of Fish and Game
(CDFG). The California Fish and Game Code, Sections 1600-1616, regulates activities that would alter the flow,
bed, banks, channel or associated riparian areas of a river, stream or lake. The law requires any person, state
or local governmental agency or public utility to notify CDFG before beginning an activity that will substantially
modify a river, stream or lake.

Permit Triggers: A Streambed Alteration Agreement (SAA) is triggered when a project involves altering a
stream or disturbing riparian vegetation, including any of the following activities:

e Substantially obstructing or diverting the natural flow of a river, stream or lake
e Using any material from these areas
e Disposing of waste where it can move into these areas

Some projects that involve routine maintenance may qualify for long-term maintenance agreements from CDFG.
Discuss this option with CDFG staff.

Ventura County General Plan
The Ventura County General Plan contains policies which also strongly protect wetland habitats.
Biological Resources Policy 1.5.2-3 states:

Discretionary development that is proposed to be located within 300 feet of a marsh, small wash,
intermittent lake, intermittent stream, spring, or perennial stream (as identified on the latest USGS 7%
minute quad map), shall be evaluated by a County approved biologist for potential impacts on wetland
habitats. Discretionary development that would have a significant impact on significant wetland habitats
shall be prohibited, unless mitigation measures are adopted that would reduce the impact to a less than
significant level; or for lands designated "Urban" or "Existing Community", a statement of overriding
considerations is adopted by the decision-making body.

Biological Resources Policy 1.5.2-4 states:

Discretionary development shall be sited a minimum of 100 feet from significant wetland habitats to
mitigate the potential impacts on said habitats. Buffer areas may be increased or decreased upon
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evaluation and recommendation by a qualified biologist and approval by the decision-making body.
Factors to be used in determining adjustment of the 100 foot buffer include soil type, slope stability,
drainage patterns, presence or absence of endangered, threatened or rare plants or animals, and
compatibility of the proposed development with the wildlife use of the wetland habitat area. The
requirement of a buffer (setback) shall not preclude the use of replacement as a mitigation when there is
no other feasible alternative to allowing a permitted use, and if the replacement results in no net loss of
wetland habitat. Such replacement shall be "in kind" (i.e. same type and acreage), and provide wetland
habitat of comparable biological value. On-site replacement shall be preferred wherever possible. The
replacement plan shall be developed in consultation with California Department of Fish and Game.

Coastal Habitat Regulations

Ventura County’s Coastal Area Plan and the Coastal Zoning Ordinance, which constitute the "Local Coastal
Program" (LCP) for the unincorporated portions of Ventura County’s coastal zone, ensure that the County's land
use plans, zoning ordinances, zoning maps, and implemented actions meet the requirements of, and implement
the provisions and polices of California’s 1976 Coastal Act at the local level.

Environmentally Sensitive Habitats

The Coastal Act specifically calls for protection of “environmentally sensitive habitat areas” or ESHA, which it
defines as: “Any area in which plant or animal life or their habitats are either rare or especially valuable because
of their special nature or role in an ecosystem and which could be easily disturbed or degraded by human
activities and developments” (Section 30107.5).

Section 30240 of the Coastal Act states:

(a) "Environmentally sensitive habitat areas shall be protected against any significant disruption of
habitat values, and only uses dependent on such resources shall be allowed within such areas."

(b) "Development in areas adjacent to environmentally sensitive habitat areas and parks and
recreation areas shall be sited and designed to prevent impacts which would significantly
degrade such areas, and shall be compatible with the continuance of such habitat areas."

There are three important elements to the definition of ESHA. First, a geographic area can be designated ESHA
either because of the presence of individual species of plants or animals or because of the presence of a
particular habitat. Second, in order for an area to be designated as ESHA, the species or habitat must be either
rare or it must be especially valuable. Finally, the area must be easily disturbed or degraded by human
activities.

Protection of ESHA is of particular concern in the southeastern part of Ventura County, where the coastal zone
extends inland (~5 miles) to include an extensive area of the Santa Monica Mountains. For ESHA identification
in this location, the Coastal Commission, the agency charged with administering the Coastal Act, has described
the habitats that are considered ESHA. A memo from a Coastal Commission biologist that describes ESHA in
the Santa Monica Mountains can be found at:

http://www.ventura.org/rma/planning/cega/bio_resource review.html.

The County’s Local Coastal Program outlines other specific protections to environmentally sensitive habitats in
the Coastal Zone, such as to wetlands, riparian habitats, dunes, and upland habitats within the Santa Monica
Mountains (M Overlay Zone). Protections in some cases are different for different segments of the coastal zone.

Copies of the Coastal Area Plan and the Coastal Zoning Ordinance can be found at:
http://www.ventura.org/rma/planning/Programs/local.html.

Wildlife Migration Regulations

The Ventura County General Plan specifically includes wildlife migration corridors as an element of the region’s
significant biological resources. In addition, protecting habitat connectivity is critical to the success of special
status species and other biological resource protections. Potential project impacts to wildlife migration are
analyzed by biologists on a case-by-case basis. The issue involves both a macro-scale analysis—where routes
used by large carnivores connecting very large core habitat areas may be impacted—as well as a micro-scale
analysis—where a road or stream crossing may impact localized movement by many different animals.
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Locally Important Species/Communities Regulations

Locally important species/communities are considered to be significant biological resources in the Ventura
County General Plan.

Locally Important Species

The Ventura County General Plan defines a Locally Important Species as a plant or animal species that is not
an endangered, threatened, or rare species, but is considered by qualified biologists to be a quality example or
unique species within the County and region. The following criteria further define what local qualified biologists
have determined to be Locally Important Species:

Locally Important Animal Species Criteria

Taxa for which habitat in Ventura County is crucial for their existence either globally or in Ventura County. This
includes:

e Taxa for which the population(s) in Ventura County represents 10 percent or more of the known extant
global distribution; or

e Taxa for which there are five or fewer element occurrences, or less than 1,000 individuals, or less than
2,000 acres of habitat that sustains populations in Ventura County; or,

o Native taxa that are generally declining throughout their range or are in danger of extirpation in Ventura
County.

Locally Important Plant Species Criteria

e Taxa that are declining throughout the extent of their range AND have five (5) or fewer element occurrences
in Ventura County.

The County maintains a list of locally important species, which can be found on the Planning Division website at:
http://www.ventura.org/rma/planning/ceqa/bio_resource review.html. This list should not be considered
comprehensive. Any species that meets the criteria qualifies as locally important, whether or not it is included on
this list.

Locally Important Communities

The Ventura County Initial Study Assessment Guidelines defines a locally important community as one that is
considered by qualified biologists to be a quality example characteristic of or unique to the County or region,
with this determination being made on a case-by-case basis. The County has not developed a list of locally
important communities. Oak woodlands have however been deemed by the Ventura County Board of
Supervisors to be a locally important community.

The state passed legislation in 2001, the Oak Woodland Conservation Act, to emphasize that oak woodlands
are a vital and threatened statewide resource. In response, the County of Ventura prepared and adopted an
Oak Woodland Management Plan that recommended, among other things, amending the County’s Initial Study
Assessment Guidelines to include an explicit reference to oak woodlands as part of its definition of locally
important communities. The Board of Supervisors approved this management plan and its recommendations.
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